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From: Gordon, Lisa Perras
To: Gettle, Jeaneanne; Wetherington, Michele
Cc: Able, Tony; Bragan, Mary Jo
Subject: RE: Petition regarding SC Water Withdrawal Act
Date: Wednesday, September 26, 2018 5:36:44 PM
Attachments: 2018 Sept SC Water Withdrawal Rule Briefing.docx


Jeaneanne,
 


There is no progress on the issue. We have not been contacted by the Petitioners in a couple
of months.
Since the last briefing there are no updates from SCDHEC. They have not responded to us
regarding the Petition.
The Petitioners seem to still be working with the State but there has been no resolution.
Newspaper coverage in May 2018 included, “S.C. Supreme Court Strikes Down Edisto Potato
Farm Water Challenge”. In a 3-2 ruling the Court found that the alleged violation of the public
trust doctrine was not yet ‘ripe’ because harm had not yet occurred. Dissenting judge said “I
find it difficult to imagine a claim better suited to the public importance exception than an
alleged public trust violation.”
News coverage continued in August, 2018 Neighbors want to stop mega-farms but they have
powerful allies. Also a short You Tube video on this page.
I’ve attached the updated Brief Sheet.


 
Lisa
 


From: Gettle, Jeaneanne 
Sent: Wednesday, September 26, 2018 3:04 PM
To: Gordon, Lisa Perras <Gordon.Lisa-Perras@epa.gov>; Wetherington, Michele
<Wetherington.Michele@epa.gov>
Cc: Able, Tony <Able.Tony@epa.gov>
Subject: Petition regarding SC Water Withdrawal Act
 
Lisa and Michele
 
Can you give me a short update on this issue?  Are we making progress?  Are the
petitioners satisfied?  Just a few bullets. Pls copy Mary Jo.
 
Thanks
jmg
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Issue:  Petition Regarding the South Carolina Surface Water Withdrawal Act 


[bookmark: _GoBack]In November 2016, three environmental organizations petitioned EPA Region 4 to review the South Carolina Surface Water Withdrawals, Permitting Use, and Reporting Act and its implementing state regulations (“the SC Act”). The Petitioners want EPA to determine that the minimum flow standards established by the SC Act are, in effect, new or revised water quality standards (WQS) and to disapprove those WQS as inconsistent with the CWA. The petitioners and other citizens of the State are concerned with the over-extraction of water by “mega-farms” as well as non-ag users. During certain times of year, the allowed withdrawals may exceed the amount of water in rivers and streams.  


Related News Coverage on this and other water use issues in SC: 


SC Supreme Court Strikes Down Edisto River Potato Farm Water Challenge (May 30, 2018)


Neighbors want to stop water guzzling mega-farms but they have powerful allies.  (Aug 28, 2018)


Google's controversial water withdrawal sparks question of who owns SC water (April 2017)





Background


· The SC Act became effective in 2011.


· The SC Act requires any non-agricultural entity withdrawing more than 3 million gallons/month from SC surface waters to apply for a water withdrawal permit.


· Agricultural users only need to register their withdrawal with the State. 


· Non-agricultural permittees must maintain a minimum flow or level in the affected surface water. During certain times of year, the allowed withdrawals may exceed the amount of water in rivers and streams.  


· Any registered user must report anticipated withdrawal quantities and SC DHEC decides whether the quantity is within the safe yield as defined by the SC Act.


· Courts have found that EPA has a CWA duty to review state laws not promulgated as WQS where those laws, as a practical matter, change the existing state WQS. In response, to clarify what the Agency considers to be a new or revised WQS, EPA developed guidance to apply in reviewing provisions in question. The guidance sets out a 4-part test that considers whether the provision is new, legally binding, and addresses the desired condition or level of protection for the water.


· EPA has undertaken an internal review using the 4-part test to evaluate whether the SC Act meets the definition of a WQS. 


· Office of Water and Office of General Council staff participated in the review.


· Staff concluded there is a high likelihood that a court may find the SC Act constitutes a new or revised WQS.


· EPA has met with SC DHEC to work collaboratively to address the Petitioners’ concerns. 


· The Petitioners have indicated their willingness to work cooperatively with EPA and SC DHEC to resolve their concerns with the SC Act.


· If unsatisfied with the progress of such discussions, Petitioners could sue EPA arguing that we have unreasonably delayed responding to the petition or could sue the Agency on the underlying issue of whether EPA must review the Act as a WQS.   


Next Steps  


· Further discussions with DHEC about application of the 4-part test and Petitioners’ concerns. 


· DHEC is currently meeting internally and will contact us when ready to continue discussions. 


· Possible talks with Petitioners and DHEC to follow


Contacts:   Lisa Perras Gordon 404-562-9317, Michele Wetherington 404 562-9613   




